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CRIMINAL LAW (UNLAWFUL CONSORTING) BILL 2020 
Second Reading 

Resumed from 23 June. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.57 pm]: I rise as 
the lead speaker for the Liberal opposition on the Criminal Law (Unlawful Consorting) Bill 2020 and indicate at 
the outset that we will be supporting the bill, although I point out that there are a number of amendments on the 
supplementary notice paper, which I will come to in due course. The Criminal Law (Unlawful Consorting) Bill 
seeks to introduce a regime that, according to the second reading speech, will assist to fight organised crime by 
disrupting communication and networking between convicted offenders who engage in organised criminal activity. 
The idea of organised criminal activity is very, very broad. Two people getting together and deciding that they 
are going to break into a house can be considered organised criminal activity. I think what the government has in 
mind in particular is the idea of people in a particular milieu—gangs and the like—who may well plot far more 
sophisticated offences over a period of time, which we might ordinarily regard as organised crime. Outlaw motorcycle 
gangs are one example that was posited by the government in the other place and by various speakers, but of course 
it need not be limited to that. Any form of collusion with a view to some criminal activity could fall within that 
category. Most commonly, of course, it would be seen in the sphere of drug trafficking and drug dealing, but it 
can also be in the sense of fraud, standover tactics, extortion and other gang activities; but it is a broad concept. 

Organised crime entities were referred to during the second reading speech. At that stage, the Leader of the House 
was referring to not only those involved in domestic and global illicit drug markets—fraud, smuggling and the like—
but also sexual exploitation of children, corruption generally, money laundering, firearm offences and cybercrime. 
The Leader of the House said — 

These organised crime entities operate under a veil of secrecy designed to avoid law enforcement attention 
and to ensure their criminal operations can continue. The very nature of an organised crime group requires 
considerable communication and networking. This bill targets that very reliance on communication and 
networking. 

The consorting provisions within the Criminal Code are focused on drug trafficking and child sex offences. This 
bill intends to go much further than that and correct some of the problems with the current regime. There used to 
be more general consorting offences. 

Sitting suspended from 6.00 to 7.00 pm 
Hon MICHAEL MISCHIN: Before the dinner adjournment, I was observing that there are currently some 
anti-consorting provisions in the Criminal Code. In the past, there have been anti-consorting provisions in the 
Criminal Code and other legislation and, indeed, the non-custodial or parole legislation that this state has had for 
many decades now has a provision for something like a non-consorting regime. People released on parole or released 
under some community service or non-custodial service provision can be the subject of constraints as to who they 
associate with and under what circumstances. 

This legislation plans to incorporate all that and update it in one body of work. I note that the government has drawn 
on the experience of other jurisdictions. I recall that in the lead-up to the last election, I had the Solicitor-General 
look at anti-consorting legislation in other jurisdictions. Those pieces of work could not be perfected before the 
Barnett government lost office, but I am pleased to see that they have been picked up and developed. The regime 
that is proposed by the government seems to be a sensible one, albeit we think certain elements of it can be refined 
and improved upon, and a few questions need to be answered and issues explored in due course. 
The objects of the legislation are set out in clause 6 of the bill more formally than they were in the second reading 
speech. It states — 

The objects of this Act are to disrupt and restrict the capacity of convicted offenders to organise, plan, 
support or encourage the carrying out of criminal activity. 

Convicted offenders are defined in clause 3 of the bill. It is a broad definition that can embrace just about any offender 
because it includes a person against whom a conviction has been recorded for one or more of some five types of 
offences or a person who is declared to be a drug trafficker pursuant to the Misuse of Drugs Act 1981. The sorts 
of offences can be any indictable offence—child sex offences and so forth—against the state, the commonwealth 
or any territory. The legislation potentially will have very broad operation. As I have mentioned, some kind of 
collusion, organisation or planning between people can occur in a variety of circumstances and at just about any 
time. If two criminals come together under circumstances in which they know each other or want to know each other, 
of course there is the potential to plan some kind of criminal activity. “Criminal activity” is not defined in the 
legislation, but one would think that it is more than simply petty offending; it is something of consequence. 
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The means of obtaining an unlawful consorting notice—this legislation turns on obtaining a notice—is set out in 
part 2. The process is essentially that anyone in the police service of the rank of commander or above can issue 
a notice if the person sought to be restrained is at least 18 years of age; is someone who has consorted, is consorting, 
or is likely to consort with another convicted offender within the definitions in the legislation; and the prescribed 
officer—namely, someone of the rank of commander or above—considers that it is appropriate to issue the notice 
in order to disrupt or restrict the capacity of the convicted offenders to organise, plan, support or encourage the 
carrying out of criminal activity. 
The legislation provides for a very broad range of possibilities, and there is evidence from other jurisdictions to show 
that, from time to time, police can misuse that power. This legislation attempts to avoid those sorts of problems. 
One of the more important features of the legislation is the ability for its operation to be overseen and monitored. The 
government has the Ombudsman in mind as the oversight authority. I note that my learned colleague Hon Nick Goiran 
has other ideas about how that scrutiny ought to take place; when his time comes to contribute to the second reading 
debate, he will expand on them. However, there seems to be good reason for far more sophisticated and powerful 
scrutiny than that available to the parliamentary inspector. 
The unlawful consorting notice issued by the prescribed officer can contain certain information and, indeed, must 
specify certain information. That is set out under clause 11. Importantly, an offence of unlawful consorting with 
convicted offenders is set out under clause 8. Clause 8 provides that a person commits a crime if an unlawful 
consorting notice is served on the person and, during the period that the notice is in force, the person consorts with 
a convicted offender stated in the notice on two or more occasions. The notice can contain the names of one or more 
other convicted offenders who fall within the definition in the bill, and that notice will last for three years. If there 
is an element of consorting, an offence is committed. It is an indictable offence, the penalty for which is imprisonment 
for up to five years. A summary conviction penalty is also available. 
There is a variety of defences to a charge of unlawful consorting. My first observation is that these are, in fact, 
defences. That means that they are not something the prosecution must, as a matter of course, overcome beyond 
reasonable doubt as part of the proof of the offence. The fact of the consorting taking place within the meaning of 
the legislation is sufficient to secure a conviction, unless the accused can establish, on the balance of probabilities, 
that he or she can avail themselves of one of the defences available under clause 9. There are two broad categories 
of defence. The first is to prove that the consorting was between persons who are family members and that it 
was reasonable in the circumstances. “Family member” is defined in clause 5, which lists a range of relationships 
that can be established as falling within the concept of a family member. Clause 5(2) has a much broader definition 
of “family member” for Indigenous persons—namely, Aboriginal persons or Torres Strait Islanders. In addition 
to a family member being a spouse and all the usual sorts of relationships that one would consider as family 
relationships, as clause 5(2) states — 

… a person is a family member of another person who is an Aboriginal person or a Torres Strait Islander 
(an Indigenous person) if, under the customary law and culture of the Indigenous person’s community, 
the person is regarded as a member of the extended family or kinship group of the Indigenous person. 

That provision is particularly vague because it is very much a subjective test. We will see just how effective that 
exemption is. 
A further set of defences fall under clause 9(2), which states — 

… to prove that the consorting — 
(a) occurred in the course of 1 or more of the following — 

Nine different circumstances are enumerated and described in clause 9(2). The opposition has a particular concern 
about subparagraph (viii), which states that the consorting occurred in the course of — 

activities undertaken by members of an organisation of employees registered under the Industrial Relations 
Act 1979 Part II Division 4, or the Fair Work (Registered Organisations) Act 2009 (Commonwealth), for 
the purposes of the business of the organisation; 

When the last government sought to introduce the Criminal Organisations Control Bill, we heard a lot of complaints 
from the then Labor opposition about the potential criminalisation of organisations—everything from chess clubs to 
bicycle clubs—and of course unions seemed to be a concern. An exemption was built into the legislation about that. 
But what is being sought here is of rather a different character. The provision says that a convicted offender is someone 
whom a police commander or above thinks needs to be constrained by a notice that says that they cannot consort with 
a number of other people who are named because the risk of them organising some criminal activity is too high. 
Nevertheless, they would be able to associate if they happen to be members of a union organisation. It is all very well 
to limit association to “the purposes of the business of the organisation”, but as we have learnt to our cost over the 
last decade or so, some unions, unfortunately, have criminals as members and some misuse the authority that they 
have within those organisations for the purposes of extortion and other criminal conduct that perverts the proper purpose 



Extract from Hansard 
[COUNCIL — Wednesday, 11 November 2020] 

 p7740b-7753a 
Hon Michael Mischin; Hon Alison Xamon; Hon Nick Goiran 

 [3] 

of those organisations, and they use the power that those organisations may be able to wield for undesirable and criminal 
activities. However, in this legislation we are contemplating making a specific exception for those criminals. Apparently, 
criminals consorting with each other can be too great a risk unless, of course, they happen to be members of a union. 
There seems to be no good reason that that exception should be in the legislation. If it is thought that that is important—
that somehow they should be allowed to consort for the purpose of the business of the organisation—and it is to be taken 
on trust somehow that that is all they will be doing and that the risk, however great, they may consort for criminal 
purposes ought to be allowed, then it also ought to be permitted for other relationships. One wonders why there is any 
limitation at all. In due course, I will give the government the opportunity to explain how this provision is intended 
to work and what safeguards will allow the legislation to still achieve the purpose for which it is said to be intended, 
but, as presently advised, we will be moving an amendment to delete that exception and that defence. 
The other provision that I would like to have further information about is in subparagraph (ix), which is to the effect 
that it is a defence to a charge of a crime—that is, the breach of an anti-consorting notice—to prove that the consorting 
occurred in the course of, if the person charged is an Indigenous person, fulfilling a cultural practice or obligation 
of the customary laws or traditions of the Indigenous person’s community. Again, that is largely subjective. Once 
again, why is there an exception for Indigenous persons and no-one else who may have a legitimate cultural practice 
or obligation under the customary laws or traditions of that person’s community? Why is the risk acceptable in the 
case of an Indigenous person and not acceptable for any other ethnic, cultural or religious group? That needs to be 
explained. If the purpose of this legislation is to stop convicted offenders from associating with each other because 
the risk of them being in each other’s company is so great that, without them having committed any offence, the 
authorities say that they cannot be in the same room or in each other’s company—and if they are in each other’s 
company, they commit a crime, and it is not a question of whether they actually are plotting a crime, but the fact that 
they are in company with each other is too great a risk—why is it that Indigenous people do not also present that 
sort of level of risk? Perhaps Indigenous criminals consorting with each other is somehow thought to be acceptable. 
I do not understand that reasoning and certainly not the logic. That needs some explanation and development. If 
this is meant to be a last resort, there ought to be no exceptions on the basis of cultural practice or obligations of 
customary laws or traditions of one’s community. I am sure that a number of ethnic groups and demographics have 
their customs, traditions and the like and feel very strongly about them, but if they happen to associate and fall 
foul of a notice, they will have committed a crime to which there is no defence, even though that association may, 
in those circumstances, be entirely innocent. That needs to be explained. 
Hon Nick Goiran will have more to say about oversight of the regime established by the legislation. I seek to make 
only one further observation, and that is about the reporting and review. There is no amendment on the supplementary 
notice paper at the moment about the review clause, clause 34, which provides for a review of the legislation after 
its third anniversary. In the past, we have had rolling reviews at regular periods to see how the legislation is operating. 
Given the concerns that were voiced even during the second reading debate, based on the experiences of other 
jurisdictions, it is probably a good idea to have a rolling review every several years—three years, five years; it does 
not much matter—to see how the legislation is operating. I think it is more important in this regard for one reason. 
It has emerged that the Attorney General seems to have difficulty being able to get material together to advise the 
Parliament about legislation that has been routinely used for something like 14 years, such as the Dangerous Sexual 
Offenders Act. He cannot tell us how many applications have been made from year to year, how many have been 
successful, how many have been appealed and so forth. Yesterday, in answer to a question I posed, he told us that 
the WA Office of Crime Statistics and Research is now in the process of trying to gather information and the like, yet 
it appears that there are vast gaps in this government’s ability to provide comprehensive, or in fact any, worthwhile 
information about criminal matters over which it is supposed to be responsible. 
Earlier today, I think the minister dealing with the COVID-19 Response Legislation Amendment (Extension of 
Expiring Provisions) Bill did the best he could with the information he had available. However, as was made plain, 
records of many prosecutions and the like are patchy to say the least and not easily accessible. I will reflect further 
on this, but there is an argument that in the case of this legislation, as with other bills we have considered, a review 
should not be simply a one-off after three years. Having particular regard to the potential for abuse of the powers that 
are available to the police and whether there should be an oversight body, there should be more regular reviews and 
reports to Parliament, as there are in many other instances when police powers are extraordinary. That has occurred 
with covert operations, anti-terrorist detention and all that sort of thing. I simply float that at this stage, and perhaps 
the minister can consider whether it is something the government might entertain introducing in line with other 
legislation. Apart from anything else, this legislation will presumably outlive this government. I do not mean that in 
a petty way, but simply say that at some stage, governments change. I am sure that if the Labor Party were in opposition, 
it would also be interested in the performance of legislation of this character to ensure it is being properly utilised and 
the like, rather than relying on anecdotal evidence and complaints from time to time. The minister may wish to 
consider that before we conclude our debate on and consideration of the Criminal Law (Unlawful Consorting) Bill. 

Otherwise, I indicate once again our support for the legislation. I think it is a very worthwhile exercise to try to 
limit the ability of criminal elements in our society to pool their resources. I note that “consorting”, within the meaning 
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of the legislation, extends to any communication, direct or indirect, so it does not even have to be a physical 
association. We will update the operation of the law in that regard, which allows for electronic communication and 
the like. How that will be determined in a particular case is something that perhaps might be explained. But it is 
a worthwhile and very worthy exercise, and, as I have said, it was being considered by the last government. I hope 
that it works and it will have a meaningful effect on those who would otherwise seek to exploit our society for their 
own gain at our society’s expense. We will support the bill, but we will propose some improvements. 

HON ALISON XAMON (North Metropolitan) [7.25 pm]: I rise as the lead speaker on behalf of the Greens to 
make a contribution on the Criminal Law (Unlawful Consorting) Bill 2020. The bill has a relatively simple policy 
outcome; that is, it makes it possible for a police commander or a more senior officer to issue an unlawful consorting 
notice against an adult. I will say from the outset that the Greens are pleased to see that it is not intended for these 
laws to apply to children. 

Specifically, the bill is intended to deal with adults who have been convicted of an indictable offence or a child 
sex offence or who are a declared drug trafficker under the Misuse of Drugs Act and who have or are suspected 
by the officer on reasonable grounds to be likely to consort with another person who also has been convicted of one 
of the offences that I just listed or is a declared drug trafficker under the Misuse of Drugs Act, and that is provided 
that the officer considers it appropriate to issue the notice in order to disrupt or restrict the capacity of those named 
in the notice to commit that indictable offence. That is simply the mischief that this bill is trying to address. The issue 
of a notice, therefore, is going to involve a degree of crystal ball gazing. A notice can be issued against a person 
who has not consorted with another convicted offender, but is predicted by the officer to be likely to do so at some 
predicted time in the future. A notice is issued in order to disrupt predicted indictable offending. Like any prediction, 
it needs to be noted that it may not necessarily be accurate. 

The explanatory memorandum outlines that police commanders and more senior police officers tasked with this 
responsibility will be from within the state crime unit. They are meant to have a particular focus on organised crime. 
I note that the consorting laws are not intended to be used as a general policing tool. It is important that the bill is 
not used for general policing, given what happened in New South Wales, which I will discuss in a moment. 

Indictable offences include either-way indictable offences that can be dealt with summarily. I have sought, unfortunately 
in vain, to ascertain the number of people who met the criterion of having been convicted of an indictable offence in 
Western Australia. The Attorney General has kindly provided me with the figures on the number of people convicted 
in the Supreme Court or the District Court from 2015 to 2019. These figures indicate that around 2 000 different 
people are convicted in those courts each year. The figures range from just over 1 800 in 2015 to just over 2 500 
in 2018. The total number of adults who have been convicted of an indictable offence in those courts is not ascertainable 
because a person who is a repeat offender might end up being counted in multiple years, but not in the same year. 
I am not sure whether that was the point that Hon Michael Mischin wanted to make. In any event, the Attorney General 
has been unable to extract for me the number of people who are convicted in the Magistrates Court on either-way 
indictable offences, but we know that is likely to be a fairly substantial number of people, too. 

“Consort” means to seek or accept the other person’s company or to be in their company. I note that the definition 
of “conviction” in the bill excludes convictions for an offence committed when someone was a minor and spent 
convictions. Under the bill, whether the conviction is spent is relevant, not the age of the conviction. The bill can 
therefore capture very old convictions, unless offenders bother getting them spent. However, upon getting an unlawful 
consorting notice, a restricted person or a person named in the notice can then apply for a spent conviction and, if 
successful, the restricted person can then consider applying for revocation or variation of the notice. I will have 
a little more to say about that in a moment. 

Breach of an unlawful consorting notice occurs if within the three-year duration of that notice, the restricted person 
consorts on two or more occasions with a person who is named in the notice. As I understand it, the reason the bill 
states “2 or more occasions” is to allow for one slip. Under this bill, consorting is established by one communication. 
The communication does not have to be habitual or even repeated to constitute consorting. However, to constitute 
a crime, it does have to be repeated. The first time the restricted person consorts as defined is not a crime and they 
cannot be charged, but they can receive a warning from the police and perhaps a move-on direction. However, if 
they consort as defined a second or subsequent time, they will be considered to have committed a crime and they 
can be charged. That breach is a crime. Whatever the reason for the consorting, it is still a crime. The purpose does 
not need to be crime related. 

Very importantly, the bill contains a number of defences, including consorting between family members that is 
considered to be reasonable in the circumstances. Other defences include a number of other activities that are 
undertaken whereby consorting is considered to be necessary, such as lawfully working, doing some sort of training 
or getting a health or social welfare service for either themselves or a dependant. I note that “health service” has 
the meaning given in section 7 of the Health Services Act, and that “social welfare service” includes services provided 
by governments and charitable organisations for community welfare, financial assistance, housing and temporary 
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accommodation. One question I would like the minister to clarify, please, is whether this defence includes necessary 
consorting while undertaking rehabilitation. I am concerned that it may well be that the category of people that we 
are talking about may need to undertake rehabilitation and I want to ensure that that is a defence, because we certainly 
should not be putting anything into law that would prohibit anyone from being able to undertake rehabilitation. 

There are other defences, such as being able to get legal advice whilst in custody or complying with a written law or 
a court order. Another thing I want to ask the minister is whether the defence that I have just described also includes 
necessary consorting while complying with the terms of a sentence or parole, or specifically with case plans—for 
example, again, attending compulsory counselling or rehabilitation. The minister is probably getting a bit of a theme 
here. I just want to make sure that nothing within this bill in front of us will prohibit people from getting the necessary 
supports that they need to be able to get their lives on track. Importantly, one of the defences is industrial action by 
members of a registered union for the purposes of the business of that union. I am presuming that is in the legislation 
as a defence because it has to be recognised that workers have rights and the bill is not intended to cut across that. 
There is also a defence for Aboriginal and Torres Strait Islander people who are fulfilling cultural obligations. 

The bill specifies that if any purpose of consorting—not necessarily the only purpose—is to avoid the operation 
of an unlawful consorting notice or relates to criminal activity, it is not going to be reasonable or necessary, so the 
defences will be deemed to be inapplicable if the court finds that that was the purpose of the consorting. This is 
aimed at, for example, consorting for criminal purposes under the cover of work or education. Of course, if criminal 
activity is alleged, the person can also be charged with those related offences. That means that any amendment to 
remove these defences is unnecessary because it is quite clear that when people try to use any of these activities to 
provide cover for their unlawful activities, the defences simply will not apply. 

One of the changes made by the Family Violence Legislation Reform Bill 2019, which was recently passed in this 
place, is that when a restraining order is varied, it is a substitute order, and that means that the previous order is 
cancelled. That sensible provision was put forward to ensure that we avoid confusion of having to read multiple orders 
together. As I said, that was an eminently sensible reform. At the briefing, I asked whether the process would be 
similar for this situation, so that the restricted person and the police need refer to only one document instead of two. 
I was surprised that the answer was no and that we would be looking at two documents—the unlawful consorting 
notice will need to be read in conjunction with the notification of the correction. That is a pity because it creates 
scope for confusion that could have been avoided. It is not beyond the wit of our police to look at having a regime 
similar to the restraining orders regime. 

Regarding the scope to make corrections to the list of people with whom the restricted person must not consort, 
I ask the minister to please confirm that the corrections power extends only to deleting names, not to adding names. 

The Criminal Law (Unlawful Consorting) Bill 2020 gives police two new powers. If an officer suspects on reasonable 
grounds that a person has an outstanding notice that needs to be served on them, they can stop them and require them 
to disclose their name, date of birth and address and they can detain them and any vehicle that they are using for 
up to two hours, using reasonable force if necessary to serve the notice on them. The other new power that the bill 
gives the police is to move on a restricted person for up to 24 hours. As I understand it, that is intended to operate 
in a similar way to move-on notices, and can be used if an officer suspects on reasonable grounds that a person has 
breached the unlawful consorting notice. That would be the situation unless the officer was satisfied that the restricted 
person had one of the defences that I previously outlined. The bill contains no requirement for a move-on direction 
to be in writing, unlike the move-on order provision in the Criminal Investigation Act 2006, but that is because that 
act will apply anyway. The bill is effectively an extra head of power for the usual move-on notice process to be issued; 
therefore, the direction must be in writing as required by the Criminal Investigation Act. I ask the minister to please 
confirm for the record that my understanding of that is correct. For the same reason, if a person does not comply with 
a direction from a police officer and does not have a reasonable excuse, that will be an offence that attracts a maximum 
penalty of 12 months’ imprisonment or a $12 000 fine. Similarly, I ask the minister to confirm that a reasonable 
excuse includes the two circumstances that are referred to in section 27 of the Criminal Investigation Act; that is, 
when the person is accessing a place at which they usually reside, shop or work, or they are accessing transport, 
health, education or other essential services and the person is taking reasonable steps to comply and move out of 
the area. I note that self-incrimination is not a defence for noncompliance with a direction to provide personal 
details or corroborating evidence. 

Apart from the revocation and the variation processes by the Commissioner of Police, which I have already 
mentioned, there are two accountability mechanisms. One is the review clause, which provides for a one‑off 
review after three years. The review must address whether the policy objectives are still valid, whether the 
provisions are still appropriate for achieving those policy objectives and whether the powers given by the 
legislation have been exercised for the purposes of the objects, which are set out in clause 6. Clause 6 states — 

The objects of this Act are to disrupt and restrict the capacity of convicted offenders to organise, plan, 
support or encourage the carrying out of criminal activity. 
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The review can also consider any other matters that the minister considers relevant to the operation and effectiveness 
of the legislation. I note that the report needs to be tabled in Parliament within 12 months. 

One of the recommendations made by the New South Wales Ombudsman, who reviewed the unlawful consorting 
laws in that state, was that the review should include input from the New South Wales Bureau of Crime Statistics 
and Research so it could establish quantitative measures of the consorting laws’ effectiveness in preventing serious 
crime. However, no quantitative measures have been developed to measure the effectiveness of this law for the 
purposes of the review, even though a WA Office of Crime Statistics and Research is being developed that will be 
capable of providing independent statistics and evidence-based research. That is a significant shortcoming of this 
legislation. The object of the Criminal Law (Unlawful Consorting) Bill is to disrupt and restrict criminal activity 
and the review clause includes a requirement to review the effectiveness of the act, but the absence of any planned 
quantitative measures is going to compromise the quality of the review. 

The other accountability mechanism is monitoring by the Ombudsman. The Ombudsman is required—it is not 
discretionary—to keep the exercise of powers conferred by the bill under scrutiny. This includes, but is not limited 
to, the mandatory inspection of police records in order to ascertain whether police have complied with the bill. Despite 
the fact that this additional requirement has been put onto the Ombudsman, no new resources have been provided 
for that extra function. From debate in the other place, I note that it is anticipated that the nature of the Ombudsman’s 
scrutiny is going to be to review unlawful consorting notices to check whether they meet the criteria outlined in 
clause 10. The number of unlawful consorting notices for review is expected to be around 1 000. That is 305 out of 
561 known motorcycle gang members who are convicted offenders, plus about 620 child sex offenders. The task of 
review will not be so onerous that extra resourcing is expected to be needed—at least, that has been the response. As 
I said earlier, the concern I have is that the number of people who meet the definition of “convicted offender” and to 
whom this bill could potentially apply, depending on how the police end up exercising their discretion, could end up 
being far more than 1 000 people. In addition, the bill as worded permits the Ombudsman’s scrutiny to be broader 
than just reviewing the unlawful consorting notices. 

The New South Wales Ombudsman’s report states that for the 42 people who were charged under the New South Wales 
consorting law, the Ombudsman accessed charge sheets, fact sheets and briefs of evidence and obtained court transcripts 
of hearings and sentencing. When possible, the Ombudsman also observed court proceedings. That is the level of 
scrutiny I believe our Ombudsman should be applying to the exercise of power under this bill, but there is no indication 
that that will happen. Even if that was the intention, additional funding is not being released in order to facilitate 
a level of oversight that is comparable with what is expected in New South Wales. I suspect that the New South Wales 
Ombudsman’s report might have been quite different if the Ombudsman had not carried out that level of scrutiny and 
investigated more sources of information than simply the police records. Instead, the bill in front of us today sets out 
a pretty minimal level of scrutiny. The Ombudsman has the liberty to scrutinise further, but that is not going to happen 
unless we ensure that he is adequately resourced. I want to know what level of scrutiny Parliament and the public can 
reasonably expect the Ombudsman to apply within the limited resources that his office is being given. 

As I said, I want to be sure that the Ombudsman’s scrutiny will extend to observing or reading the transcripts of court 
hearings. I want to be sure that the Ombudsman will be monitoring the use of police directions. I think this is complicated 
because the bill will result in Western Australia having two sources of authorisations for move-on directions. The 
authority granted by this bill will be far narrower than that under section 27 of the Criminal Investigation Act. For 
the Ombudsman or, for that matter, the Attorney General to ascertain whether a police power to issue a move-on 
direction subject to this bill has been properly exercised, the records of the police, the courts and the Director of 
Public Prosecutions need to distinguish between the two kinds of move-on orders. As far as I am aware, there is no 
system in place to do that. I find that concerning. I ask the minister whether that will be looked at. I want to ensure 
that all relevant police and Department of Justice records will show whether the restricted person is Aboriginal or 
Torres Strait Islander, because the New South Wales Ombudsman found that unlawful consorting notices were 
being disproportionately used against Aboriginal people. I understand that that information will be sought for all 
restricted people and that however that is answered will be recorded, but I ask the minister to please confirm 
whether my understanding of that is correct. It is important that we ensure these laws will not be disproportionately 
and inappropriately applied to Aboriginal and Torres Strait Islander people when it is not warranted or necessary. 

I want an assurance that the Ombudsman’s scrutiny captures relevant information that is obtained from other 
sources; for example, via a complaint made to the Ombudsman by a restricted person or by an organisation such 
as the Aboriginal Legal Service of Western Australia. I ask the minister to confirm that, please. Clause 27(3) outlines 
that the Ombudsman’s annual report to the minister must include a review of the act’s operation on a particular 
group in the community, if that has come to the Ombudsman’s attention. As I say, it is quite important to ensure 
that other bodies are able to bring concerns directly to the Ombudsman. I draw members’ attention to the recent 
report that was tabled in this place by the joint standing committee oversighting the CCC, which captured the 
Aboriginal Legal Service’s frustrations. It felt as though concerns raised directly with the Corruption and Crime 
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Commission were not being heeded. As the New South Wales report has identified, if a potential problem is on 
foot, we need to ensure that the Ombudsman is able to receive concerns from any relevant agency. 
The bill provides that the Ombudsman can, at any reasonable time, enter police premises, with notice to the 
Commissioner of Police, and access and take copies of any police records. Also, the Ombudsman can direct police 
to produce documents or things in their possession or control. Police have to provide a whole range of information. 
In addition, the Commissioner of Police must keep a register and provide that information to the Ombudsman 
regarding how unlawful consorting notices are being exercised. If the Ombudsman is of the opinion that an 
unlawful consorting notice has been issued and that the statutory requirements have not been met, or that it needs 
to be varied, the Ombudsman can recommend in writing to the police commissioner that it be revoked or varied, 
and set out the reasons. If that happens, the police commissioner must, as soon as practicable, notify the minister 
in writing of the recommendation, as well as notify the minister and the Ombudsman of any action taken in 
respect of that recommendation. It is important to note that it will not be compulsory for the police commissioner 
to comply with the recommendation of the Ombudsman, but at least the Ombudsman will provide the minister 
and the police commissioner with a report each year about what monitoring activities have been undertaken by 
the Ombudsman. 
A number of things need to be included within the Ombudsman’s annual report, including information contained 
in the police commissioner’s register; a review of the impact of the operation of the act on a particular group in the 
community, if it has been indicated that there may be a problem; and any observations that the Ombudsman considers 
appropriate to make about how the act is operating. I note that the minister must table that report each year within 
12 sitting days of receiving it, and I ask the minister to confirm that the names of convicted offenders will be redacted 
from any version tabled in Parliament or any public version. That is my understanding, but I would like to get that 
on record, please. Aside from the annual report, the Ombudsman can report to the minister at any time about what 
they are uncovering or can respond to a request from the minister. 
The Criminal Code currently contains two consorting provisions, one in relation to declared drug traffickers and 
one in relation to convicted child sex offenders. These provisions make it an offence to habitually consort with another 
person who is likewise a declared drug trafficker or convicted child sex offender after being warned by any police 
officer not to. Both these offences are now going to be repealed and replaced by the provisions under this bill; 
however, the repeal of the child sex offender provision will not come into effect for 12 months. I understand that 
as part of the transitional period, existing police warnings for convicted child sex offenders not to consort with 
each other will be preserved, as will the defences, and police will not be able to issue any new warnings under the 
Criminal Code provisions; they will have to use the provisions in the bill instead. There is no transitional period 
for the conversion of pre-existing warnings to declared drug traffickers into unlawful consorting notices. 
Clause 24 of the bill deals with disclosure, and disclosure is authorised when the person disclosing is protected 
from civil and criminal liability. I ask the minister confirm that the following scenario is protected: when police 
serve unlawful consorting notices, they will need to ensure that bystanders do not overhear the names of convicted 
offenders, because I understand that there is a risk they may be divulged in a way that would not attract any of the 
protections under the bill. I understand that in practice when police serve the notice and explain it they will refer 
to the people named in the notice, rather than saying their names, but I ask whether the minister could confirm that 
that will be the case, because it would be very concerning if a bystander accidentally ended up disclosing the details 
and found themselves in breach of the law. I also ask the minister to confirm for the record that clause 24 authorises 
the use or disclosure of information in the following circumstances: responding to a freedom of information 
application; providing information to Parliament, including its committees; and providing information to the 
Auditor General. 
The second reading speech refers to the 2014 Tajjour case in which the High Court considered the New South 
Wales version of consorting laws. At that time, it was an offence for a person who has habitually consorted by any 
means with convicted offenders to continue to do so after they had been given an official warning not to consort 
with those particular people. That High Court decision did three things. It provided a history of consorting laws, 
which makes for interesting reading; it considered the meaning of “consort”; and it answered three critical questions. 
Those questions were whether the provisions in the act at that time were invalid, because they impermissibly burdened 
the implied freedom of communication in governmental and political matters, which is contrary to the Constitution; 
whether independently of the freedom of communication I just mentioned there is implied in the Constitution freedom 
of association; and whether the act was invalid because it was inconsistent with the International Covenant on Civil 
and Political Rights, as ratified by Australia. The High Court did not consider the merits of the fairness of those 
provisions in the act, and, in fact, it was not its role to do so. The question before the court was simply whether the 
law was valid. Like I say, the ruling provides a bit of a history of consorting laws, including vagrancy laws of 
medieval England under which people who were found in the company of gypsies for over a month could be 
considered a felon. Australia and New Zealand have had their own vagrancy laws. I note that WA legislated its 
first vagrancy laws in 1892. These early vagrancy laws were about preventing fraternisation amongst people who 
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were considered idle and disorderly. I note that the vagrancy laws gradually evolved to standalone consorting laws, 
and I am happy to say that they evolved to be based on what someone had done rather than simply their identity. 

The standalone consorting laws made it an offence to consort for any purpose, including innocent purposes, but 
obviously we have gradually evolved that to include defences for a range of innocent purposes. That is exactly 
what this bill also does. The High Court delivered five separate judgements, but there were some unanimously 
agreed issues. One was on the meaning of consorting. It also ruled that the bill was not directed at all social interactions 
or communications. There needed to be a deliberate and intentional seeking or accepting of the company of another 
person. It was also unanimous that state legislative powers were constrained by an implied freedom to communicate 
on governmental and political matters. The High Court was also unanimous that freedom of communication on 
governmental and political matters gives Australians our freedom of association and there is no independent freestanding 
right of freedom of association. It also found that states were only constrained from legislating inconsistently with 
the International Covenant on Civil and Political Rights if the commonwealth incorporates it into commonwealth 
law. I said earlier that when the judges diverged about whether the New South Wales version of consorting laws 
was invalid due to unduly infringing on Australians’ freedom of communication on governmental or political matters, 
the majority decided that the laws were valid. But the crucial point is that this was due to how section 93X defined 
“consort”. That definition is different from the definition in clause 3 of this bill. The New South Wales definition 
did not capture every communication between restricted people, whereas the definition in this bill does. 

We know from the Tajjour judgement that consorting laws are capable of unduly burdening the freedom that all 
of us have to communicate with each other on governmental and political matters; it all depends on how they are 
drafted and what exactly they prohibit. It is also clear from that particular case that if consorting laws do unduly 
burden that freedom, at least to that extent they are invalid because they extend beyond the state’s legislative power. 
The definition of “consort” in clause 3 of this bill goes beyond what section 93X did in the New South Wales 
legislation. Section 93X defined “consorting” as consorting by any means, and Tajjour tells us that consorting denotes 
companionship and personal intimacy. However, clause 3 of this bill defines “consort” as, amongst other things, 
to communicate directly or indirectly with the other person by any means, even just once, though one slip will lead 
to only a warning, not a charge. That goes beyond the usual meaning of consorting. I am not certain that the door 
has been closed on the possibility of a High Court challenge to this bill if it is passed. 

The bill explicitly protects one form of communication on governmental and political matters. It contains a defence 
at clause 9 on necessary consorting in the context of industrial action by members of registered unions for the purposes 
of the union’s business. However, there is no defence or exclusion in the bill for any other form of advocacy, 
protest and dissent. Ordinarily, these, as well as industrial action, are expressly protected by Western Australian 
legislation, so to not do so is a substantial departure from what we consider to be usual. The Criminal Organisations 
Control Act 2012, which was introduced by the Barnett government, currently contains a double protection. 
Section 4 sets out the purposes of the act. Section 4(2) states — 

Without derogating from subsection (1), it is not the intention of Parliament that the powers in this Act 
be used in a manner that would diminish the freedom of persons in this State to participate in advocacy, 
protest, dissent or industrial action. 

Sections 100 and 101 set out the defences and provide that associations that occur in the course of a lawful occupation 
or business or lawful political protest or lawful industrial action are to be disregarded if the accused proves that 
the association was reasonable in the circumstances. The out-of-control gathering provisions inserted in the 
Criminal Code in 2012—these were also introduced by the Barnett government—contain exclusions; that is, a public 
meeting or procession for which a permit under the Public Order in Streets Act has been issued and a gathering 
that is primarily for the purposes of political advocacy, protest or industrial action. 

Even our three terrorism laws—the Terrorism (Commonwealth Powers) Act, the Terrorism (Extraordinary Powers) 
Act and the Terrorism (Preventative Detention) Act—all of which were introduced by the Gallop government, 
explicitly exclude from their scope advocacy, protest, dissent and industrial action provided it is not intended to 
cause a person’s death or serious physical harm to a person or to endanger someone else’s life, or to create a serious 
risk to the health or safety of the public. It is important to note that in the past both Labor and Liberal governments 
have recognised, upheld and acted to protect Western Australian’s freedom of communication on governmental 
and political matters. All those acts that I have named are still current. 

I understand that the McGowan government’s policy reason for departing from tradition and not including them 
in this bill is due to the fear that they might not be able to be drafted narrowly enough to prevent convicted offenders 
from consorting for criminal purposes under the cover of a protest. However, I note that that argument does not 
seem to have been a problem in the drafting of any of the other 10 defences. Certainly, the defence relating to 
industrial action is drafted narrowly, but other more broadly worded defences in the bill will permit consorting 
that is necessary for various other purposes. In addition, every defence in the bill contains three protections against 
the defences being misused, some of which I have already mentioned. Firstly, the onus is on the accused because it 
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is a defence. Secondly, the consorting must be necessary for the specified purpose, except, I note, for the first offence 
when “reasonable” is considered to be sufficient. Thirdly, it is statutorily deemed not necessary and, therefore, the 
defence does not apply if it is shown that any of the purposes for consorting were to avoid the operation of an 
unlawful consorting notice or related to criminal activity. 

I do not think that including a defence for advocacy or protest or dissent opens the door to circumvention of this 
law to a greater degree than the other definitions already do. I suspect the problem relates to priority. I think it is not 
being given the same level of significance, hence the same statutory protection, as the subject matter of the other 
defences. Members, I maintain that advocacy and protest and dissent really do matter. We all know that. Think of 
the years of campaigning against Aboriginal deaths in custody that led to the fine default laws. Think of the advocacy 
and protest that finally led to the marriage equality laws and think of the advocacy and protest that continue to stop 
a range of concerns around government cuts, funding cuts and a whole bunch of things. Advocacy, protest and 
dissent are still absolutely needed in a whole range of matters. Think about reconciliation matters and a range of 
environmental matters that need to be addressed. 

The bill’s definition of “consort” is really broad compared with what was decided in Tajjour v New South Wales. 
It captures every single communication between the restricted person and a person who is named on that notice. 
The bill’s definition of “convicted offender” is really broad. It will capture, I think, far more people than the serious 
organised criminals, child sex offenders and drug traffickers who are supposed to be the target of this bill. 

Given the breadth of both those things, the bill really needs to specifically protect consorting that is necessary for the 
purposes of advocacy, dissent and protest. As such, I will move amendments that I will be asking members to support. 
The amendments will do two things. Firstly, the objects clause will be amended, like in the Criminal Organisations 
Control Act, but it will be drafted more narrowly, like in the three terrorism acts. Secondly, there will be an addition 
to the list of defences so that, just like the other defences, any consorting that happens in that context has to be 
necessary, and it is deemed to not be necessary if any purpose is to avoid the operation of an unlawful consorting 
notice or relates to criminal activity. In addition, there will be an extra safeguard against the defence being misused. 
It will apply only to forms of advocacy, protest and dissent that meet the same criteria as those that are already 
stipulated within our three terrorism laws. 

I said earlier that the New South Wales version of the law was reviewed by its Ombudsman. Interestingly, the 
Tajjour case fell within the three-year statutory review period. The Ombudsman’s report is dated April 2016. The 
report of the New South Wales Ombudsman contained 20 recommendations that aimed to ensure an increase in 
the level of fairness of the use of the unlawful consorting law and reduce the negative impacts from their lawful, but 
still inappropriate, use. Like the High Court in the Tajjour case, the Ombudsman did not establish whether the 
consorting law had achieved any measurable crime prevention benefit. He found that all it had done was simply to 
capture innocent behaviour. As I said earlier, the report’s final recommendation was that there needed to be a further 
independent review in three years’ time that included input from the New South Wales Bureau of Crime Statistics 
and Research to ensure that it was capturing quantitative measures of the effectiveness of the consorting law. The 
Ombudsman also considered that any further review should include the identification and analysis of any use of 
the consorting law against disadvantaged and vulnerable people. This was because of what the Ombudsman had 
uncovered during the review. 

The report also analysed the use of the New South Wales consorting law, including comparing how it was being 
used by specialist squads such as the gang squad and the general police. It uncovered some striking differences. 
Whereas the gang squad was using the consorting law to disrupt the hierarchies within gangs linked to serious criminal 
activity, the general police were using the consorting law to eliminate nuisance and minor offending in public spaces. 
That ended up having a consequent disproportionate effect on the people who congregate in public spaces. In those 
instances, we are talking about children and young people, Aboriginal people and homeless people. Unlike the general 
police, the gang squad never, or hardly ever, used the consorting law against children and young people or homeless 
people. About 13 per cent of the people who were subjected to the consorting law by the gang squad were Aboriginal, 
compared with 44 per cent who were subjected to the law by general duties police. This issue of the use of the 
consorting law against disadvantaged and vulnerable people is of genuine concern to individuals and organisations, 
particularly those who gave input to the review. The findings certainly bear out their concerns. 

The bill responds to that validated concern by permitting only police officers who are of a particular rank—in this 
case, we are talking about commanders or above—to issue an unlawful consorting notice, with the intention that 
they will be from the state crime unit, which includes the serious and organised crime division and the sex crime 
division. The bill also contains provisions requiring the Ombudsman to scrutinise the exercise of the police’s new 
powers. As I indicated earlier, I am very concerned about how far the Ombudsman’s scrutiny and resources will 
extend in practice. 

As I said from the outset, I am very pleased that the bill before us will not apply to people under the age of 18. The 
report from the New South Wales Ombudsman identified a number of additional problems with the consorting law 
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as it applies to children, including a high police error rate, incompatibility with laws that prohibit publication that 
a child has offended, and that it obviously contradicted the whole purpose of the Young Offenders Act. As a result, 
the NSW Ombudsman recommended that the consorting law be amended to prevent it from applying to under 
18-year-olds. Therefore, it is right and proper that this bill does not apply to people under the age of 18. I am glad 
about that. I hope that is not amended at any point in the future, because independent oversight has determined 
that that would be entirely improper. 

The limitation of this bill to a “convicted offender”, as defined in the bill, owes its existence to the content of the 
report of the New South Wales Ombudsman. However, the bill does not go as far as the NSW Ombudsman’s 
recommendations, which linked the consorting law with the prevention of serious crime and sought to prevent its use 
to address minor offending. In this regard, the bill will do a couple of things. First, the power to issue an unlawful 
consorting notice will be confined to senior police officers. We are told those officers will come from the unit that 
focuses on serious criminal matters. Second, the bill will allow an unlawful consorting notice to be issued only for 
the purpose of preventing indictable offences. However, as I have said, that covers a pretty broad category of offences. 
I have been unable to ascertain how many people would fall within the definition of “convicted offender”. 

The New South Wales Ombudsman wanted the consorting law to be targeted to a much narrower range of offences. 
The Ombudsman wanted the legislation to focus on serious criminal offending and provided a definition of what 
that should constitute. The report refers to recent or ongoing serious offending and the need for a direct correlation 
between the likelihood that the consorting law would prevent serious criminal offending. That is a significant 
departure from the purposes of the Criminal Organisations Control Act, which refers to serious criminal activity. 

Finally, I want to make some comments about the 2019 report from the WA Ombudsman. Consorting laws are not 
the only tool that we have to deal with serious and organised crime. The 2019 report from the WA Ombudsman, 
which was tabled in Parliament, reported on the five years of operation of the Criminal Organisations Control Act, 
which came into operation in late 2013. The foreword to that report notes that the powers under that act had never 
been exercised. The Ombudsman made nine observations and one recommendation. Observations 1 to 5 indicated 
that the reason the powers had never been used was that it was just too difficult, especially with membership of 
criminal organisations constantly changing, and that similar criminal laws interstate had not been used for much 
the same reasons. The Ombudsman reported that as a result, the police had sought legislative changes. That included 
amendment to the Criminal Organisations Control Act to provide that the declaration of an organisation as 
a criminal organisation could be done executively by the Governor in Executive Council, and that registration or 
recognition of interstate declarations could be done executively by the Attorney General. The other legislative 
change was that, separate from the Criminal Organisations Control Act, a consorting offence be included in the 
Criminal Code similar to the New South Wales version, and also that there be public safety orders and firearm 
prohibition orders. Observation 7 was that what was sought by WA police was similar to the approach used interstate. 
It also talked about the need for continued independent monitoring and identified the range of tools available in this 
state to disrupt and restrict the activities of organisations that are involved in serious criminal activity. It talked about 
a number of laws that we already have in place that can disrupt, including various provisions in the Criminal Code 
and laws around unexplained wealth and fortification removal, telecommunications interceptions and those sorts 
of things, as well as a range of quite serious penalties for a lot of offences, including the maximum penalty of life 
imprisonment for trafficking meth. I would add to the list of tools that have been identified by the Ombudsman—
the report has identified a lot of tools—our existing consorting laws, move-on orders, restraining orders, bail 
conditions, sentencing and parole conditions, post-sentence restriction orders and post-sentence supervision orders. 
The Ombudsman recommended that consideration be given to repealing or amending the Criminal Organisations 
Control Act, yet I note that this bill does not repeal that act. 

As was noted in the Tajjour case, the International Covenant on Civil and Political Rights has been ratified by 
Australia, but not incorporated into domestic law. Of course, that does not stop the state from passing laws that aspire 
to and are consistent with what the ICCPR says. I particularly want to refer to article 21 of the ICCPR, which states — 

The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of this 
right other than those imposed in conformity with the law and which are necessary in a democratic society 
in the interests of national security or public safety, public order … the protection of public health or 
morals or the protection of the rights and freedoms of others. 

Article 22 goes on to talk about people having the right to freedom of association and no restrictions being placed 
on the exercise of those rights, other than those that are prescribed by law and are necessary in a democratic society. 
The question for all of us here is whether the bill strikes the right balance or is going beyond what is necessary. 
I acknowledge that the bill specifies that its object is the prevention of crime by convicted offenders, albeit not 
necessarily serious organised crime, but it applies only to convicted offenders, as defined, it does not apply to children 
or to spent convictions and can be used only by very senior police. As I say, it can have a range of defences, including 
defences that are specifically relevant to the culture of Aboriginal and Torres Strait Islander people, and it provides 
independent compliance monitoring and reporting to Parliament. But I have strong concerns that we may not have 
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the balance right within the bill that is in front of us today. I am worried that it captures and criminalises a range 
of conduct that would not otherwise be deemed criminal. I am concerned that the definition of “convicted offender” 
captures far more people than those who are intended to be its target. The bill applies to even one-off innocent 
communications in a way that goes far beyond the usual meaning of “consort”, and the bill applies when people 
have not consorted but police suspect that they are likely to do so. The bill prohibits consorting that is necessary 
for advocacy, protest and dissent, even though we have managed to achieve provisions as defined within our 
three terrorism laws that have managed to protect those rights. The level of compliance monitoring that is intended 
and funded, I think, appears to be far from ideal, and Parliament has not been provided with any evidence of how 
effective these laws are likely to be in preventing serious criminal activity, nor have any measures been developed 
for measuring the degree of the bill’s success in preventing serious and organised crime. 
I have some amendments that I think will ameliorate some of the concerns that I have just articulated. I am concerned 
to ensure that innocent people are not inadvertently caught up in these provisions or that people who have criminal 
records are not going to be punished for engaging in innocent activity. I hope that we are able to get a fulsome 
assessment of the true efficacy of these laws when we finally have the review that will be tabled three years after this 
bill is enacted. I think a lot of it is “we’ll just wait and see”, but it is very important that we draw from the lessons 
of the reports that have been undertaken in other jurisdictions that have identified key errors. I note that this bill has 
attempted to address some of those concerns, but it has not addressed all of them, and I am concerned that maybe 
the scope is too wide. 
HON NICK GOIRAN (South Metropolitan) [8.20 pm]: I rise as we consider order of the day 32, the Criminal Law 
(Unlawful Consorting) Bill 2020. At the outset, I note that the explanatory memorandum tabled by the government 
to accompany this bill states — 

The Criminal Law (Unlawful Consorting) Bill … will introduce a consorting offence to disrupt and restrict 
a convicted offender’s ability to associate or communicate with other convicted offenders for the purposes 
of using or building up organised criminal networks. 

Earlier today, it was disappointing to see that the Leader of the House seemed to transpose those types of parameters in 
respect of the Legislative Council, notwithstanding the fact that schedule 4, paragraph 9, of the standing orders states — 

A person shall not, without reasonable excuse, disobey a lawful order of the Council or of a Committee. 
Why is it that the Leader of the House seems to think that not providing information to this house is the equivalent 
of the unlawful consorting legislation to disrupt and restrict our ability to associate and communicate with each 
other as though members of the Legislative Council are some kind of criminal network or convicted offenders and 
that we should be treated in the same way? 
Nevertheless, it is my view that consorting laws can be a powerful tool that our law enforcement agencies can 
utilise to stop organised criminals from associating or communicating for the purposes of organising and carrying 
out criminal activities. That is my view. However, it appears that the McGowan government considers matters like 
wheel clamping to be more important than fighting outlaw motorcycle gangs and the like. 
Indeed, the Australian Criminal Intelligence Commission report, which is titled “Organised Crime in Australia 2017”, 
described modern organised crime in Australia as follows. I will quote from page 1 of that report. These were the 
comments of Nicole Rose, the acting chief executive officer of the Australian Criminal Intelligence Commission. 
She said — 

Organised crime in Australia is proficient and enduring. It is transnational in nature, technology enabled and 
increasingly functions as a business: employing professionals; outsourcing key activities such as money 
laundering; diversifying into multiple criminal markets; and developing strong, consistent revenue streams 
through involvement in comparatively low-risk activities. 

In our state of Western Australia, we are familiar with the criminal networks that are organised by outlaw motorcycle 
gangs. In recent months, we have again been reminded of the scourge of outlaw motorcycle gangs in our community. 
In June this year, our state newspaper reported a police blitz on organised motorcycle gangs, with police supposedly 
storming the homes and clubhouses of six bikie gangs as part of a month-long operation that yielded hundreds of vials 
of steroids, as well as stashes of cash, drugs and weapons—that being in accordance with the report from the state 
newspaper on 15 June this year. The following month, in July this year, it was reported in The Sunday Times that 
notorious bikie Troy Mercanti had been remanded in custody over a phone call from an alleged Mongols Motorcycle 
Club member who was behind bars on a murder charge at Casuarina Prison. It was reported in the article, from 
19 July — 

Mr Mercanti was arrested on Friday after allegedly again breaching the conditions of a post-sentence 
supervision order that bans him from communicating or associating with members or associates of outlaw 
motorcycle gangs. 
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As I understand it, Mr Mercanti has now been accused of breaching the order no less than seven times. 

It is interesting to note that the phone call between Mr Mercanti and the alleged Mongols bikie prisoner occurred 
on the same day that Mr Mercanti was due in court on older breach charges, but he was excused because he provided 
a medical certificate indicating that he was suffering flu-like symptoms after his return from a Mongols funeral in 
New South Wales. For what it is worth, I find it amazing that a notorious bikie and convicted felon was permitted by 
the McGowan government to fly interstate to attend a gang funeral in July—at the height of the COVID-19 pandemic 
in our nation—and then avoided a court appearance due to suffering flu-like symptoms. How convenient. One has 
to wonder whether Mr Mercanti was tested for COVID-19 by the McGowan government and its regime. That said, 
the article reports that Mr Mercanti was able to attend the funeral after a police prosecutor failed to object to an 
application by Mr Mercanti’s lawyers to allow him to fly to New South Wales. 
The ease with which Troy Mercanti has travelled between New South Wales and Western Australia during the 
COVID-19 pandemic is staggering, particularly when we contrast that with the distraught phone calls my electorate 
office has received from law-abiding Western Australian citizens who have been severely impacted by the McGowan 
government’s decisions and its haphazard travel permit system. It seems that under the McGowan regime there 
are porous borders for criminals and hard borders for law-abiding citizens. 
Despite being permitted to travel to and from New South Wales, Mr Mercanti has now been charged with a further 
breach of his post-sentence supervision order for attending the funeral. Indeed, the article states that Mr Mercanti 
was released on bail under — 

… conditions that “bolstered” the already strict PSSO, which included a ban on “speaking to, communicating 
with by any means, being in close physical proximity with (and) being in a motor vehicle with” outlaw 
bikie gang members or nominees. 

This new consorting offence will give the Western Australia Police Force the power to disrupt outlaw motorcycle 
criminal networks. Unlike the seven post-sentence supervision order breaches alleged against Mr Mercanti to date, 
this proposed consorting offence will apply if a person subject to a notice consorts with any other person on the notice 
on two occasions. I note that the equivalent consorting offence in New South Wales effectively requires four strikes. 
That is, under New South Wales laws, a person commits a consorting offence if they consort with at least two other 
convicted offenders, whether on the same or separate occasions, and the person consorts with each convicted offender 
on at least two occasions.  
In contrast, the consorting offence in the bill requires only two strikes. It will apply if the person subject to the notice 
consorts with one other person on the notice, not two other people, or if they consort with any other person on that 
notice on two occasions. The first question I have is: how effective will this legislation be given the technologically 
advanced methods of consorting now available to organised crime syndicates? I hold some concerns about the 
efficacy of this bill in light of those advanced methods of communication. I note that on page 12 of the 2017 report 
by the Australian Criminal Intelligence Commission, which I referred to earlier, it states — 

The majority of serious and organised crime activities are enabled, to some extent, by the use of technology. 
Technology is attractive to criminals as it can provide anonymity, obfuscate activities and locations, and 
increase their global reach by connecting them to potential victims and information around the world. Using 
technology to commit crime is also significantly more efficient and less resource intensive than traditional 
methods of perpetrating crime. 

The following remarks are also made on page 12 of the report — 
High-end encrypted smartphones continue to be preferred by serious and organised crime groups to reduce 
visibility of their activities to law enforcement. Multiple OMCGs and other serious and organised crime 
groups use encrypted communication devices and software applications such as Phantom Secure BlackBerry 
and Wickr as their primary means of communication, due to the content protection features available on 
these devices and applications. 
Increased availability and ongoing advancement of technology will continue to provide criminals with 
a diverse range of resources to conduct criminal activity and impede law enforcement investigations. 

I note that the definition of “consort” in clause 3 of this bill includes — 
(iii) to communicate directly or indirectly with the other person by any means (including by post, 

facsimile, telephone, email or any other form of electronic communication); 
and 

(b) includes consorting with the other person … within or outside this State, including outside Australia; 
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I question what capacity these new consorting laws will have to target these new technologically advanced methods 
of consorting. How will the Western Australia Police Force be resourced to fight criminal networks operating in 
the technologically advanced environment that we live in today? 
My second question is: does the bill contain adequate protections? I turn specifically to the defences to the various 
provisions of unlawful consorting in the bill. The first defence is contained in clause 9(1). The explanatory memorandum 
states that it is a defence to a charge of unlawful consorting if it is proved that the consorting was between persons who 
are family members and that the consorting was reasonable in the circumstances. Clause 5 outlines that a family member 
includes a person who is or was part of the extended family or kinship group of an Aboriginal or Torres Strait Islander 
person according to the customary law and culture of that person. This family defence, with a special recognition 
of Aboriginal and Torres Strait Islander family structures, is included based on the recommendations made by the 
New South Wales Ombudsman in a report entitled “The Consorting Law: Report on the Operation of Part 3A, 
Division 7 of the Crimes Act 1900”, which was published in April four years ago. The thirteenth recommendation 
of that report states — 

The Attorney General propose, for the consideration of Parliament, an amendment to the consorting 
law to include a definition of ‘family members’ that includes kinship relations between Aboriginal 
people. 

Members should also note what is said at page 110 of that 132-page report from the New South Wales Ombudsman. 
Following on from the thirteenth recommendation is this fifteenth recommendation, which states — 

The NSW Police Force amend its consorting policy, standard operating procedures, publications 
and training to encourage officers to exercise their discretion not to issue consorting warnings or 
commence criminal proceedings on the basis of the following types of consorting: 
a) Consorting that occurs in the course of complying with an order by the State Parole 

Authority or with a case plan, direction or recommendation by a member of staff of 
Corrective Services NSW. 

b) Consorting that occurs in the course of the provision of transitional, crisis or emergency 
accommodation. 

c) Consorting that occurs between family members where ‘family members’ is defined in 
a culturally inclusive way, with particular reference to the Aboriginal kinship system. 

d) Consorting that occurs in the course of the provision of a welfare or support service. 
In my view, this new consorting offence should be accompanied by clear policy directives to the Western Australia 
Police Force to assist it in the proper enforcement of these laws in our state.  
The explanatory memorandum that accompanied this bill states that it will also be a defence to a charge of unlawful 
consorting if it occurred in the course of one or more specified activities and that the consorting was “necessary” 
in the circumstances. The specified activities are: engaging in a lawful occupation, trade or profession; attendance 
at an educational institution to take part in specified courses; receiving a health or social welfare service, or obtaining 
such a service for a dependent; the provision of legal advice; lawful custody; complying with a written law or order 
made by a court, tribunal or any other order, direction or requirement made under a written law—maybe even an 
order of the Legislative Council; official union activities; and, for an Aboriginal or Torres Strait Islander person, 
fulfilling a cultural practice or obligation of the customary laws or traditions of the person’s community. It is rather 
ironic that the person with responsibility for the bill in this place is, I believe, the Leader of the House, and that 
one of the specified activities is complying with a written law or order made by a court, tribunal or any other order, 
direction or requirement made under a written law. How the Leader of the House is interested in that provision, in 
light of today’s events, is beyond me. However, that is not the current point I want to make. I draw members’ attention 
specifically to clause 9(2)(a)(viii). That paragraph provides a defence to a charge of unlawful consorting if the 
consorting occurred in the course of — 

activities undertaken by members of an organisation of employees registered under the Industrial Relations 
Act 1979 Part II Division 4, or the Fair Work (Registered Organisations) Act 2009 (Commonwealth), for 
the purposes of the business of the organisation; 

In other words, this paragraph is evidently a union preference clause, which offers protection only to unions—not 
to any other organisation in Western Australia. Furthermore, the protection applies to employees, not employers. 
The question that the Leader of the House will need to answer, apart from how she will be able to pass this bill 
with a straight face given it refers to lawful compliance with an order, is this: Why has the government deemed 
it necessary to include this protection in the bill? Was protection of trade union activities recommended by the 
New South Wales Ombudsman in the 2016 review of the operation of the New South Wales consorting laws? That 
report has been the basis for a lot of what is before us. Does it appear anywhere in that 100-page review report? Does 
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it mention anything about a special exemption for unions? No. Why has the McGowan government gone out of its way 
to pick up its pen and introduce this special protection for unions in this Criminal Law (Unlawful Consorting) Bill? 
Upon whose recommendation was this defence included? Who provided advice to the government that this should be 
included? On past form, we will not get that answer, and any advice that could be provided by the government will 
instead continue to be locked away in a special safe. At the front of the safe will be a little note saying, “Under no 
circumstances is this safe to be opened, even though we promised gold standard transparency.” This advice will 
no doubt be buried in that safe under lock and key, held by the Leader of the House and her friends, who continue 
to demonstrate by their actions, more so than their words, that they have no interest in people complying with a written 
law or order made by a court, tribunal or any other order, direction or requirement. As far as the McGowan 
government is concerned, in particular the member for Rockingham and its other illustrious leaders, they are above 
the law. Why was this special provision included for unions? 
I want to pause there and continue my remarks on another occasion. Members will note a series of amendments in 
my name on the supplementary notice paper that are not particularly complicated. In effect, they are seeking to 
substitute, in the oversight provisions, the Corruption and Crime Commission for the Parliamentary Commissioner 
for Administrative Investigations. However, I will outline the basis of those amendments when I continue my remarks 
on another occasion. I have been led to believe that the Leader of the House and the government would like to hit 
the pause button on the Criminal Law (Unlawful Consorting) Bill 2020, which is order of the day 32, so that they 
can attend to other business. Far be it for me to stand in their way. 
[Leave granted for the member’s speech to be continued at a later sitting.] 
Debate adjourned, on motion by Hon Pierre Yang. 
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